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1. Introduction

The issue of confidentiality in relation to insurance rate applications submitted to the New Brunswick Insurance Board is of the greatest interest to the Office of the Consumer Advocate for Insurance.  For reasons of openness and credibility, it seems to us that the broadest possible access to the information obtained by the Board promotes public and consumer confidence in its activities and in its decisions.
That said, it must be acknowledged that certain information gathered by the Board may contain confidential elements that insurers do not want to see made public for various reasons.  Moreover, section 19.61 of the Insurance Act explicitly states that information obtained by the Board “concerning the costs of an insurer, or other information that is by its nature confidential” must not be revealed “unless in the opinion of the Board such publication or revelation is necessary in the public interest.”
In that regard, as New Brunswick’s Consumer Advocate for Insurance, I feel it is important to highlight the fact that information must remain outside the public domain only where the Board believes that such information is confidential in nature and that the public interest does not demand its disclosure.  Those two elements appear to be fundamental and require closer examination, and with that in mind, it seems to me that the Supreme Court of Canada has already set the parameters that the Board should observe when exercising its powers under section 19.61.
2. Fundamental Principles
To fully understand the following analysis, it must be kept in mind, from the outset, that confidentiality of information is an exception to the open court principle that applies, among others, to courts and tribunals.  In a free and democratic society, the public nature of such proceedings stems from the fundamental notion of freedom of expression that is guaranteed in section 2(b) of the Charter and that “depend[s] for [its] vitality on public access to information of public interest.”
  In that respect, when it comes to courts, the Supreme Court has held as follows:
Openness permits public access to information about the courts, which in turn permits the public to discuss and put forward opinions and criticisms of court practices and proceedings.  While the freedom to express ideas and opinions about the operation of the courts is clearly within the ambit of the freedom guaranteed by s. 2(b), so too is the right of members of the public to obtain information about the courts in the first place.

The vital importance of this statement cannot be understated.  In the eyes of the highest court of the land, “a democracy cannot exist without that freedom to express new ideas and to put forward opinions about the functioning of public institutions.”
  In other words, in a free and democratic society, it is necessary to foster and encourage participation in matters of social and political interest, and such participation is an empty exercise without public access to the information gathered by a public body with a view to making a decision public.
 
From that perspective, to paraphrase the Supreme Court, if ever the Board were to decide to refuse the public access to certain information that it considers confidential, it would thereby be limiting its public scrutiny and clearly infringing the freedom of expression of the public, including, naturally, that of insurance consumers.

Thus, by virtue of its evident objective, section 19.61 of the Insurance Act limits a form of expression protected by the Charter by creating a discretionary power making it possible to ban public access to certain information as long as it is not necessary to disclose that information in the public interest.

Here, the Board’s discretion is crucial in the analysis that follows.
  In fact, in cases where legislation requires a court or tribunal to keep certain information confidential, any objection to such confidentiality should be framed as a Charter challenge to the legislative provision itself.  However, as in this case, where legislation confers discretion, such power will have to exercised in a manner consistent with Charter principles.

In other words, the Board’s discretion as to whether or not to disclose the information at issue should be exercised within the boundaries of the rights and freedoms recognized in the Charter, and exceeding those boundaries would constitute an error of law subject to judicial review.

In such a context, to comply with the requirements of the Charter, the Supreme Court set out some guidelines that should be observed when exercising a discretionary power such as that granted to the Board pursuant to section 19.61 of the Insurance Act.  Those guidelines, known as the Dagenais/Mentuck test, require a balancing of the particular rights and interests engaged by the case, making it necessary to adjust the test developed on the basis of the various circumstances at issue.
  In that regard, note that the Supreme Court has adapted and used this guide in several recent cases where the central issue was the exercise of judicial discretion to exclude confidential information from a public proceeding.

3. The Applicable Test
Thus, far from having to be applied mechanically, the Dagenais/Mentuck test, which is based on the Oakes test developed in connection with the analysis of section 1 of the Charter,
 must be applied in a flexible and contextual manner so “that it could guide the exercise of judicial discretion,”
 in the actual circumstances of the case.
To paraphrase the Supreme Court in different judgments,
 this guide tells us that the New Brunswick Insurance Board should only allow the confidentiality of certain information if:
I. It is necessary to prevent a serious risk to an important interest, including a commercial interest, because reasonably alternative measures will not prevent that risk [Necessity].
II. The salutary effects of this decision outweigh its deleterious effects, including its effects on the right to free expression, which includes the public interest in open and accessible Board proceedings [Proportionality stage].
I. Necessity
With regard to the first branch of the test, the Board should therefore determine whether the disclosure of confidential information would expose an important commercial interest to a serious risk, and whether there are other reasonable solutions to prevent that risk.  This first branch involves three important elements that the Board should take into account:
a)
First, the risk must be real, substantial, and well grounded in evidence that shows it poses a serious threat to the commercial interest in question.  In that regard, the Board must be convinced that “the information in question has been treated at all relevant times as confidential and that on a balance of probabilities its proprietary, commercial and scientific interests could reasonably be harmed by the disclosure of the information.”

In addition, the information must be “of a confidential nature” in that it has been “accumulated with a reasonable expectation of it being kept confidential.”
  In that sense, for example, the Court recently found that the information management methods involved “may be an important means of determining whether the information actually meets the definition of ‘confidential.’”
  In that connection, it should also be pointed out that numerous decisions in Canada use the following test when it comes to confidentiality:
· that whether information is confidential will depend upon its content, its purposes and the circumstances in which it is compiled and communicated, namely:

· a) that the content of the record be such that the information it contains is not available from sources otherwise accessible by the public or that could not be obtained by observation or independent study by a member of the public acting on his own; [outside the public domain]

· b) that the information originate and be communicated in a reasonable expectation of confidence that it will not be disclosed, and; [reasonable expectation of non-disclosure]

· c) that the information be communicated, whether required by law or supplied gratuitously, in a relationship between government and the party supplying it that is either a fiduciary relationship or one that is not contrary to the public interest, and which relationship will be fostered for public benefit by confidential communication. [public interest]

b) 
In addition, the second element of the first branch of the Dagenais/Mentuck test, “important commercial interest,” must be interpreted judiciously so as not to prevent making too much information public.  In that regard, “important commercial interest” must be one that can be expressed in terms of a public interest in confidentiality and not merely be specific to the party requesting that the information be confidential.  In other words, the open court rule in relation to the Board should yield only “where the public interest in confidentiality outweighs the public interest in openness.”
  Accordingly, caution should be the watchword when the Board has to determine what constitutes an “important commercial interest,” given “that a confidentiality order involves an infringement on freedom of expression.  Although the balancing of the commercial interest with freedom of expression takes place under the second branch of the test, courts must be alive to the fundamental importance of the open court rule”
 beginning with the first branch.
c) 
Lastly, as its third element, this first branch of the test requires that the Board not only determine whether there exist reasonable alternatives other than confidentiality but also that it limit confidentiality inasmuch as it is reasonable to do so to protect the important commercial interest in question.  In other words, for example, the Board may resort to expungement or summaries of confidential documents when relevant.
II. The Proportionality Stage
Under the second branch of the test, as we have seen, the Board must determine whether the salutary effects of the confidentiality of information outweigh the deleterious effects on the public interest.  It is this balancing that, in the final analysis, will make it possible to decide whether the disclosure of information is necessary in the public interest as stipulated in section 19.61 of the Insurance Act.
It will be up to the insurers and to all those calling for confidentiality to explain in great detail the salutary effects arising from the confidentiality of the information at issue on a case-by-case basis.  However, balanced against such salutary effects, it will always be necessary to keep in mind that a decision in favour of the confidentiality of information is in opposition to the fundamental principle of open and accessible Board proceedings, a principle that is inextricably linked to the freedom of expression protected by section 2(b) of the Charter, as we have seen.
 
From that perspective, it should be noted that two of the fundamental values underlying the freedom of expression are seeking the truth and the common good in public affairs, and promoting public participation in the democratic process.

Those two values have acquired vital importance in the analysis that the Board should conduct given that the Supreme Court has stated as follows:

Since the main goal in this case is to exercise judicial discretion in a way which conforms to Charter principles, a discussion of the deleterious effects of the confidentiality order on freedom of expression should include an assessment of the effects such an order would have on the […] core values.  The more detrimental the order would be to these values, the more difficult it will be to justify the confidentiality order.  Similarly, minor effects of the order on the core values will make the confidentiality order easier to justify.

There is no doubt in our mind that public review of any information obtained by the Board favours the search for truth and would contribute, for reasons of openness, to public and consumer confidence in the Board’s activities and in its decisions.  We must not forget that, in our social and legal culture, access to information is intended to facilitate democracy by helping “… to ensure first, that citizens have the information required to participate meaningfully in the democratic process, and secondly, that politicians and bureaucrats remain accountable to the citizenry.”
  Thus, if confidentiality is necessary, we must, to the fullest extent possible, restrict access to the least amount of information to facilitate this fundamental value of seeking truth.

Similarly, the fundamental value represented by public participation in the political process also plays an essential role here.  When it comes to openness and credibility, the importance of public and media access to all of the information gathered by the Board could not be understated, since that access is the means by which the process can be scrutinized and criticized so as to strengthen public and consumer confidence in the Board’s activities and in its decisions.
  In that connection, as noted by the Supreme Court, “[s]ince cases involving public institutions will generally relate more closely to the core value of public participation in the political process, the public nature of a proceeding should be taken into consideration when assessing the merits of a confidentiality order.”

In this case, it should be pointed out that the Board’s activities are clearly of a public nature, since they relate to the rates that the province’s insurers are able to charge consumers.  That public nature is so important that the legislators saw fit to establish the position of Consumer Advocate for Insurance and to give its incumbent the opportunity to appear at the Board’s hearings.  In fact, by their very nature, the issues that are the subject of the Board’s activities have a considerable public scope, and the openness of the proceedings on such occasions usually warrants a high degree of protection.  As the Supreme Court notes, “[i]t is the public nature of the proceedings which increases the need for openness.”

Thus, by and large, the Dagenais/Mentuck test calls on the Board to engage in a balancing of the competing interests before it can ultimately determine if the disclosure of the information at issue is necessary in the public interest pursuant to section 19.61 of the Insurance Act.

In the light of the above, it is interesting to say the least to note that the New Brunswick board formerly responsible for applying a legislative provision identical in all respects to section 19.61 carried out such a balancing exercise.  At the conclusion of that exercise, it rejected the confidentiality of financial information from an insurance company relating to its costs and to the actuarial advice that it had received in formulating its rates.  Without referring, it seems, to the Dagenais/Mentuck test and to the multiple elements that comprise it, that board nonetheless found that the information at issue was not “sensitive” to the point where disclosure might pose a significant risk to the insurer.  In addition, it also found that, “to the extent that there may be some slight risk of harm to the company, that risk […] is outweighed by the public interest which requires that there be as much disclosure of information in this hearing as is reasonable in the circumstances.”  Lastly, it took pains to state that, “if the public is to have confidence in the processes of the Board in dealing with automobile insurance rates, the subject information must be public.”

4. CONCLUSION
In conclusion, it appears important to remember that the weight that should be assigned to each of the elements to be analyzed under the Dagenais/Mentuck test depends on the circumstances of each case and on the specific elements of proof that are submitted, taking into account both the particular nature and scope of the information at issue and the public interest in access to that information.
  In other words, a generalized assertion that making certain information public would be detrimental to an important interest could not in itself support a decision by the Board to decide in favour of the confidentiality of information.
.  It is therefore up to the party seeking the confidentiality of certain information to provide the Board with convincing proof so that it can exercise its discretion accordingly and continue to benefit from the public confidence that it is entitled to expect.

However, while the need for access to information of a confidential nature in the public interest varies according to the context, we must recognize the strong interest of consumers in all information relating to insurance rate applications presented to the Board and the importance of respect for the fundamental values that must properly be taken into consideration.
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